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Thisisalega malpractice suit by Robert Riggs against James W. Greenlee, who represented him
inacrimina case. Mr. Riggswas convicted of a Class E felony, which carries a sentence range of
one to two years. The Trial Court dismissed the case because Mr. Riggs, who it appears is still
incarcerated, failed to appear when the case was set. We vacate and remand.
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OPINION
After the complaint wasfiled Mr. Greenleefiled amotion for summary judgment, supported
by his own affidavit. Mr. Riggs responded to the motion with an affidavit of a former criminal

attorney who was incarcerated with Mr. Riggs.

Thereafter, Mr. Riggs filed a pleading styled “Motion to hold in abeyance” and cites as
authority for his motion the case of Logan v. Winstead, 23 S\W.3d 297 (Tenn. 2000).

Mr. Greenlee then withdrew his motion for summary judgment, and thereafter the case was
set for trial. An order of dismissal was entered when Mr. Riggs did not appear.

Because no factual determination was made by the Trial Court and the question presented
isone of law, we indulge no presumption relative to Court’ s determination. Tenn.R.App.P. 13.



At the outset we conclude that the case should not have been set for trial because the
Plaintiff’s motion to “hold in abeyance” was still pending.

Our Supreme Court, in Logan, supra, which also involved an incarcerated person, addressed
the specific question and articulated the rule that should apply (23 S.W.3d at 298):

This appea arises from a prisoner's pro se action for legal malpractice
against the attorney who represented him in crimina court on the charges
underlying his sentence. The attorney filed a motion for summary judgment
supported by anexpert affidavit. The prisoner, relying upon Whisnant v. Byrd, 525
S.\W.2d 152 (Tenn.1975), filed amotion to hold the proceedingsin abeyance until
he was released from prison and able to appear in court. Thetrial court failed to
rule on the motion for abeyance. The trial court entered summary judgment in
favor of the attorney on the grounds that the prisoner had not offered an expert
affidavit to rebut the attorney's proof. The Court of A ppeals upheld thejudgment.
We granted review to determine under what circumstances an incarcerated
plaintiff is entitled to have a civil action held in abeyance until he or she is
released from custody. We have determined that a plaintiff in prison has no
absolute right to have civil proceedings stayed or to be present during civil
litigation. Accordingly, we overrule Whisnant to the extent that it may be
interpreted to stand for that proposition. Instead, we hold that an abeyance should
be granted by the trial court only when reasonable under the circumstances, in
light of several competing interests. Because thetria court in this case failed to
consider Mr. Logan's motion to hold his casein abeyance, we remand this caseto
the trial court for further proceedings consistent with this opinion.

Relying upon Whisnant v. Byrd, Mr. Logan arguesthat thetrial court erred
by not holding his malpractice action in abeyance until he was released from
prison. In Whisnant we held:

[A] prisoner has a constitutional right to institute and prosecute a
civil action seeking redress for injury or damage to his person or property,
or for the vindication of any other legal right; however, thisis a qualified
and restricted right.

* * % %

[A]bsent unusual circumstances, prisonerswho havefiledtheir civil

complaints, unrelated to the legality of their convictions and who have thus
protected themsel ves against the running of any statute of limitations, will
not be afforded the opportunity to appear in court to present their cases
during their prisonterms. Instead such matterswill beheld in abeyance until
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the prisoner shall have been released from prison and is in a position to
prepare and present his case.

Whisnant, 525 SW.2d at 153-54. See also Smith v. Peebles, 681 S.W.2d
567, 569 (Tenn. Ct. App.1984) (citing Whisnant and stating: "In the instant case
plaintiff prisoner's'constitutional right to institute and prosecuteacivil action' was
effectively denied when the Trial Judge refused a continuance and dismissed
plaintiff's complaint for ‘failure to prosecute.' ).

Mr. Winstead argues that Whisnant and Smith apply only to the right of
prisonersto appear at thetrial of their civil suits, but they do not guarantee aright
to be present during the disposition of pre-trial matters, nor do they discuss how
a trial court should handle pre-trial matters. Contending that a motion for
summary judgment isapre-trial matter, Mr. Winstead arguesthat Mr. Logan had
no right to be present during the trial court's consideration of the motion, and,
accordingly, no right to an abeyance of proceedings.

As support for this argument, Mr. Winstead cites Sanjines v. Ortwein &
Assocs., 984 S.W.2d 907 (Tenn.1998), in which a pro se inmate simultaneously
filed alegal malpractice action against his attorney and a post-conviction clam
alleging ineffective assistance of counsel. The defendant filed a motion for
summary judgment inthecivil action, and the plaintiff asked thetrial court to stay
the mal practice action until the conclusion of the post- conviction proceedings. In
deciding that the prisoner was not entitled to a stay of the malpractice suit, this
Court observed that:

While the Court in Whisnant was concerned with the rights of
inmates to file civil complaints, the Court did not hold that a stay is
necessary in al civil actions filed by incarcerated persons in order to
prevent prejudice to the judicia process. Neither did the Court hold that
such persons have a constitutional right to astay of their civil actions. The
Court was concerned only with the rightsand qualifications of an inmateto
appear in court for trial. Whisnant does not discuss how atrial court should
handlepre- trial matterssuch asstaysof proceedingsininmatecivil actions.

Sanjinesv. Ortwein, 984 SW.2d at 910.

Whilethe Sanjines casedealt with aplaintiff'sfiling of simultaneouscivil
and post-conviction actions, its language makes clear that incarcerated plaintiffs
do not have a constitutional right to a stay of their civil proceedings. We agree
with Mr. Winstead and with our reasoning in Sanjines and hold that athough
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incarcerated plaintiffs have a constitutional right to initiate and prosecute a civil
action, they do not retain an absol uteright to havecivil litigation held in abeyance
until they are released from custody, nor do they retain an absolute right to be
present at each stage of the proceedings. Accordingly, we overruleWhisnant tothe
extent that it may beinterpreted to guaranteeincarcerated plaintiffsthese absol ute
rights.

Instead, we hold that the decision of whether or not to stay civil
proceedings for a prisoner is left to the discretion of the trial court. Acting on a
case-by-case basis, the trial court must weigh the competing interests of the
inmate's ability to present proof and the burden on the judicial system and the
defendant in continuing the action. In reviewing atrial court's ruling on amotion
for abeyance, appellate courts should employ an abuse of discretion standard of
review. See Sanjinesv. Ortwein, 984 S.\W.2d at 9009.

One of the main factors to be considered by the trial court in considering
amotion for abeyanceiswhether theinmatewill be released from prison and able
to appear in court within areasonable amount of time from the filing of the suit.
Thisdetermination will unmistakably vary from one case to the next. Besidesthe
length of the prisoner's remaining sentence, other countervailing interests should
be considered by the court, including the burden on the court in maintaining a
docket on which such claims will remain for an extended period, and the
inconvenience and impracticability of litigating asuit several yearsafter itsfiling.
Not only will prisoners have amore difficult time presenting proof if their cases
are held in abeyance, but defendants have aright to have clams against them
timely adjudicated. Thelonger asuitisheld in abeyance, the moredifficult it will
betotry onitsmerits. Witnessesmay move or passaway, memorieswill fade, and
proof will become harder to obtain. It isin everyone's best interest--the court's,
plaintiff's, and defendant's--to require the incarcerated litigant's suit to proceed,
when reasonable under the circumstances. However we hasten to add that when
a trial court denies a prisoner's request for an abeyance, it should, within its
discretion, afford the prisoner sufficient timefor filing briefsand motionsand for
conducting discovery. Thisisespecialy truewhen inmates are proceeding pro se.
Tria courts should waive the time requirements of the Rules of Civil Procedure
and set reasonable time restrictions in such instances.

For theforegoing reasonsthejudgment of the Trial Court isvacated and the cause remanded
for proceedings not inconsistent with thisopinion. Costs of appeal are adjudged against JamesW.
Greenlee.
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